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incidental to, and not the purpose of, 
the carrying out of an otherwise lawful 
activity. 

Industry or trade in the definition of 
‘‘commercial activity’’ in the Act 
means the actual or intended transfer 
of wildlife or plants from one person to 
another person in the pursuit of gain or 
profit; 

Native village or town means any com-
munity, association, tribe, clan or 
group; 

Operating conservation program means 
those conservation management activi-
ties which are expressly agreed upon 
and described in a conservation plan or 
its Implementing Agreement, if any, 
and which are to be undertaken for the 
affected species when implementing an 
approved conservation plan, including 
measures to respond to changed cir-
cumstances. 

Population means a group of fish or 
wildlife in the same taxon below the 
subspecific level, in common spatial ar-
rangement that interbreed when ma-
ture; 

Properly implemented conservation plan 
means any conservation plan, Imple-
menting Agreement and permit whose 
commitments and provisions have been 
or are being fully implemented by the 
permittee. 

Property owner with respect to agree-
ments outlined under §§ 17.22(c), 
17.22(d), 17.32(c), and 17.32(d) means a 
person with a fee simple, leasehold, or 
other property interest (including own-
ers of water or other natural re-
sources), or any other entity that may 
have a property interest, sufficient to 
carry out the proposed management 
activities, subject to applicable State 
law, on non-Federal land. 

Specimen means any animal or plant, 
or any part, product, egg, seed or root 
of any animal or plant; 

Subsistence means the use of endan-
gered or threatened wildlife for food, 
clothing, shelter, heating, transpor-
tation and other uses necessary to 
maintain the life of the taker of the 
wildlife, or those who depend upon the 
taker to provide them with such sub-
sistence, and includes selling any edi-
ble portions of such wildlife in native 
villages and towns in Alaska for native 
consumption within native villages and 
towns; 

Threatened means a species of wildlife 
listed in § 17.11 or plant listed in § 17.12 
and designated as threatened. 

Unforeseen circumstances means 
changes in circumstances affecting a 
species or geographic area covered by a 
conservation plan or agreement that 
could not reasonably have been antici-
pated by plan or agreement developers 
and the Service at the time of the con-
servation plan’s or agreement’s nego-
tiation and development, and that re-
sult in a substantial and adverse 
change in the status of the covered spe-
cies. 

Wasteful manner means any taking or 
method of taking which is likely to re-
sult in the killing or injury of endan-
gered or threatened wildlife beyond 
those needed for subsistence purposes, 
or which results in the waste of a sub-
stantial portion of the wildlife, and in-
cludes without limitation the employ-
ment of a method of taking which is 
not likely to assure the capture or kill-
ing of the wildlife, or which is not im-
mediately followed by a reasonable ef-
fort to retrieve the wildlife. 

[40 FR 44415, Sept. 26, 1975, as amended at 42 
FR 28056, June 1, 1977; 44 FR 54006, Sept. 17, 
1979; 46 FR 54750, Nov. 4, 1981; 47 FR 31387, 
July 20, 1982; 50 FR 39687, Sept. 30, 1985; 63 FR 
8870, Feb. 23, 1998; 63 FR 48639, Sept. 11, 1998; 
69 FR 24092, May 3, 2004] 

§ 17.4 Pre-Act wildlife. 
(a) The prohibitions defined in sub-

parts C and D of this part 17 shall not 
apply to any activity involving endan-
gered or threatened wildlife which was 
held in captivity or in a controlled en-
vironment on December 28, 1973: Pro-
vided, 

(1) That the purposes of such holding 
were not contrary to the purposes of 
the Act; and 

(2) That the wildlife was not held in 
the course of a commercial activity. 

Example 1. On January 25, 1974, a tourist 
buys a stuffed hawksbill turtle (an endan-
gered species listed since June, 1970), in a 
foreign country. On December 28, 1973, the 
stuffed turtle had been on display for sale. 
The tourist imports the stuffed turtle into 
the United States on January 26, 1974. This is 
a violation of the Act since the stuffed turtle 
was held for commercial purposes on Decem-
ber 28, 1973. 

Example 2. On December 27, 1973 (or ear-
lier), a tourist buys a leopard skin coat (the 
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leopard has been listed as endangered since 
March 1972) for his wife in a foreign country. 
On January 5, he imports it into the United 
States. He has not committed a violation 
since on December 28, 1973, he was the owner 
of the coat, for personal purposes, and the 
chain of commerce had ended with the sale 
on the 27th. Even if he did not finish paying 
for the coat for another year, as long as he 
had possession of it, and he was not going to 
resell it, but was using it for personal pur-
poses, the Act does not apply to that coat. 

Example 3. On or before December 28, 1973, 
a hunter kills a leopard legally in Africa. He 
has the leopard mounted and imports it into 
the United States in March 1974. The impor-
tation is not subject to the Act. The hunter 
has not engaged in a commercial activity, 
even though he bought the services of a 
guide, outfitters, and a taxidermist to help 
him take, preserve, and import the leopard. 
This applies even if the trophy was in the 
possession of the taxidermist on December 
28, 1973. 

Example 4. On January 15, 1974, a hunter 
kills a leopard legally in Africa. He has the 
leopard mounted and imports it into the 
United States in June 1974. This importation 
is a violation of the Act since the leopard 
was not in captivity or a controlled environ-
ment on December 28, 1973. 

(b) Service officers or Customs offi-
cers may refuse to clear endangered or 
threatened wildlife for importation 
into or exportation from the United 
States, pursuant to § 14.53 of this sub-
chapter, until the importer or exporter 
can demonstrate that the exemption 
referred to in this section applies. Ex-
empt status may be established by any 
sufficient evidence, including an affi-
davit containing the following: 

(1) The affiant’s name and address; 
(2) Identification of the affiant; 
(3) Identification of the endangered 

or threatened wildlife which is the sub-
ject of the affidavit; 

(4) A statement by the affiant that to 
the best of his knowledge and belief, 
the endangered or threatened wildlife 
which is the subject of the affidavit 
was in captivity or in a controlled en-
vironment on December 28, 1973, and 
was not being held for purposes con-
trary to the Act or in the course of a 
commercial activity; 

(5) A statement by the affiant in the 
following language: 

The foregoing is principally based on the 
attached exhibits which, to the best of my 
knowledge and belief, are complete, true and 
correct. I understand that this affidavit is 

being submitted for the purpose of inducing 
the Federal Government to recognize an ex-
empt status regarding (insert description of 
wildlife), under the Endangered Species Act 
of 1973 (16 U.S.C. 1531–1543), and regulations 
promulgated thereunder, and that any false 
statements may subject me to the criminal 
penalties of 18 U.S.C. 1001. 

(6) As an attachment, records or 
other available evidence to show: 

(i) That the wildlife in question was 
being held in captivity or in a con-
trolled environment on December 28, 
1973; 

(ii) The purpose for which the wild-
life was being held; and 

(iii) The nature of such holding (to 
establish that no commercial activity 
was involved). 

(c) This section applies only to wild-
life born on or prior to December 28, 
1973. It does not apply to the progeny of 
any such wildlife born after December 
28, 1973. 

§ 17.5 Alaska natives. 
(a) The provisions of subpart C of this 

part relating to the importation or the 
taking of endangered wildlife, and any 
provision of subpart D of this part re-
lating to the importation or the taking 
of threatened wildlife, shall not apply 
to: 

(1) Any Indian, Aleut, or Eskimo who 
is an Alaskan native and who resides in 
Alaska; or 

(2) Any non-native permanent resi-
dent of an Alaskan native village who 
is primarily dependent upon the taking 
of wildlife for consumption or for the 
creation and sale of authentic native 
articles of handicrafts and clothing: 
If the taking is primarily for subsist-
ence purposes, and is not accomplished 
in a wasteful manner. 

(b) Edible portions of endangered or 
threatened wildlife taken or imported 
pursuant to paragraph (a) of this sec-
tion may be sold in native villages or 
towns in Alaska for native consump-
tion within native villages and towns 
in Alaska. 

(c) Non-edible by-products of endan-
gered or threatened wildlife taken or 
imported pursuant to paragraph (a) of 
this section may be sold in interstate 
commerce when made into authentic 
native articles of handicrafts and 
clothing. 
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